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In the Court of Appeals of the District of Columbia. 


No. 2345. 

John O. Evans, Appellant, 
vs. 

George W. Marsh. 


a Supreme Court of the District of Columbia. 

At Law. No. 53739. 

George W. Marsh, Plaintiff, 
vs. 

John 0. Evans, Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Declaration. > 

Filed July 26, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53739. At Law. 

* * . 

S George W. Marsh, Plaintiff, 

VS. 

John 0. Evans, Defendant. 

The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for that the defendant ana the plaintiff on 
April 8th, 1911 at Washington, D. C. entered into an agreement 
in writing in the words and figures spread at large in the annexed 
affidavit and made a part hereof wherein the defendant agreed to 
sell to plaintiff and the plaintiff agreed to purchase of the defend¬ 
ant Lots numbered 47, 48, 54, 55, 56, 57, 58, 59, and 60 in Square 

1—2346a 
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numbered 4070 otherwise called and known as Block Two in “Trini¬ 
dad” in the city of Washington, District of Columbia and the de¬ 
fendant further therein agreed to sell said parcel of ground with 
a good record title thereto or he would return the deposit and de¬ 
clare the sale off, thereupon plaintiff deposited with and paid the 
defendant the sum of Two Hundred Dollars as part payment and 
earnest money therefor and thereon. Immediately thereafter plain¬ 
tiff caused the title to said real estate to be examined by The Real 
Estate Title Insurance Company of the District of Columbia and 
The Columbia Title Insurance Company of the District of Colum¬ 
bia and they through and by its president, William E. Edmonston, 
on April 18, 1911 reported thereon and certified the title 

2 thereto in words and figures spread at large in the annexed 
affidavit and made a part hereof to be good in fee simple in 

the defendant and Arad W. Evans, Eleanor Estabrook (nee Evans) 
and Marguerite C. Evans, but nevertheless subject to the conditions 
that no wine, beer, malt or spirituous liquors shall be manufactured 
or sold upon any part of said lots, nor shall any stable or stables or 
building for use of horses, cattle or live stock — erected on the same, 
except private stables or out-houses, used in connection with any 
dwelling to be erected on said premises; that no slaughter house shall 
be erected thereon, nor shall any bricks, tile, pottery or any other 
clay product be manufactured thereon, nor shall any machines for 
the manufacture of bricks, tile, pottery or any clay product, or kilns 
for burning of same, be erected thereon; that no dwelling house or 
residence shall be erected on the said lots of less value than $1,000., 
nor shall any building be erected within 15 feet of the North lines of 
said lots. 

Tax Sale. 

Recorded-, 1911. 

Lot 48, Square 4070 assessed to John O. Evans and others. Sold 
to C. H. Wiltsie. 

Upon receiving said report plaintiff learned for the first time that 
the title to said lots of ground was not an unconditional fee simple 
title otherwise not a good record title owing to and because of the 
said covenants, conditions, and restrictions running with the land 
of record against the same and thereupon plaintiff went to the de¬ 
fendant and protesting to him that he, the defendant, could not fulfil 
his part of the agreement because he and his co-owners of said realty 
had not a good record title thereto, owing to and because of 

3 the said covenants, conditions, and restrictions and demanded 
of defendant the return of said deposit of Two Hundred Dol¬ 
lars and that he, plaintiff, would not consummate the agreement, 
because such tram-els made the property non-marketable and unde¬ 
sirable to him. 

The defendant refused and declined to accede to said demand 
hence this suit. 

And the plaintiff sues the defendant for money payable by the 
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defendant to the plaintiff for goof’s sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided 
by the plaintiff for the defendant at his request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at his request; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between them. 

And the plaintiff claims of the defendant the sum of Two hundred 
dollars, with interest thereon from May 1st, 1911, according to the 
annexed particulars of demand, exclusive of all set offs and just 
grounds of defense, besides costs. 

DANIEL O’C. CALLAGHAN, 

Attorney for Plaintiff. 


Plaintiff’s Particulars of Demand. 

Washington, D. C., April 27th, 1911. 

John 0. Evans, Dr,, to George W. Marsh. 

For cash deposited with him on April 8th, 1911, as 
Earnest Money on Part pavment upon Lots num¬ 
bered 47, 48,‘ 54, 55, 56, 57 , 58, 59 and 60 in 
Square numbered 4070 otherwise known as and 
called Block 2 in “Trinidad” in the city of Wash¬ 
ington, District of Columbia Two Hundred Dol¬ 
lars .. $200 


Affidavit. 

District of Columbia, 88: 

I, John G. Slater, do solemnly swear that I am the agent of the 
plaintiff in the above entitled suit and that his said principal on 
April 8, 1911 entered into an agreement with said defendant in writr 
ing in the words and figures following:— 

Washington, D. C., April 8th, 1911. 

Received of George W. Marsh a deposit of two hundred dollars 
($200.00), to be applied as part payment in the purchase of lots 
numbered 47, 48, 54, 55, 56, 57, 58, 59 and 60, in square numbered 
4070, in the city of Washington, District of Columbia, with the im¬ 
provements thereon. Sold for the sum of four thousand nine hun* 
dred and five dollars and ninety cents ($4,905.90), on the following 
terms:— 

One thousand dollars ($1,000.00), less said deposit of two hundred 
dollars ($200.00), payable May 8th, 1911, One thousand dollars 
($1,000.00), payable on or before August 8th, 1911, and Two thou- # 
sand nine hundred and five dollars and ninety cents ($2,906.90) 
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payable on or before May 8th, 1912; said purchaser to give 
6 his promissory notes for the amount of said payments, se¬ 
cured by deed of trust on the said property, with interek at 
the rate of five per centum per annum until paid. 

Property sold with a good record title, or deposit to be returned and 
sale declared off. Should title upon examination prove defective, 
vendor shall not be liable for any damages caused thereby. Exam¬ 
ination of title, conveyancing, recording, etc., at the cost of pur¬ 
chaser. 

Taxes, interest, rents and insurance to be adjusted by calculation 
to date of transfer. Taxes and assessments, whether levied or not, 
for special improvements already made, to be paid by vendor. 

Purchaser is required and agrees to make full settlement in accord¬ 
ance with the above terms of sale within thirty days hereof. If pur¬ 
chaser fails to make full settlement within the time herein specified, 
deposit will be forfeited. In the event of forfeiture of deposit, the 
purchased is not relieved from obligation to comply with the terms 
of sale. Vendor to execute the usual special warranty deed. 

Made in duplicate. 

GEORGE W. MARSH, Purchaser. 
JOHN 0. EVANS, 

Attorney for the Heirs of Dan'l 8. 

Evans, Deceased, Owners. 

6 That this affiant on April 27, 1911 a few days subsequent 

to the date of the report upon the title to the parcels of ground 
bargained for and after several unsuccessful attempts to obtain an 
interview with said defendant handed said defendant the abstract 
and report of title in words and figures following:— 


Certificate of Title. 

Case No. 53113. 

Dated April 18, 1911. 

The Real Estate Title Insurance Company of the District of Co¬ 
lumbia, and The Columbia Title Insurance Company of the District 
of Columbia, corporations, in consideration of Twenty-five Dollars 
to them paid by John G. Slater do hereby certify unto said John G. 
Slater that according to the record the title to Lots Forty-seven (47) 
and Forty-eight (48) and Lots Fifty-four (54) to Sixty (60) in¬ 
clusive Block Two (2), “Trinidad,” and covenants, as described in 
Schedule “A” hereto annexed; situate in the County of Washington, 
in the District of Columbia is, at the date hereof, good in fee simple in 
John 0. Evans, Arad W. Evans, Eleanor Estabrook (nee Evans) and 
Marguerite C. Evans, and is not now charged or affected by any suit 
at Law or in Equity, or by any existing lien or encumbrance of any 
kind whatsoever, appearing of record, except by unpaid taxes and 
assessments, if any (as to which taxes and assessments, the Assessor 
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of the District of Columbia will certify), and the Tax Sale noted in 
Schedule “A” hereto annexed. 

7 This Certificate is issued to and for the benefit only of 
John G. Slater and on condition that the liability of these 

Companies hereunder, based upon the consideration paid to them as 
above stated, is limited in any event, to One thousand dollars. 

THE REAL ESTATE TITLE INSURANCE 
COMPANY OF THE DISTRICT OF CO- 
LUMBIA, 

[seal.]. W. E. EDMONSTON, President. 

THE COLUMBIA TITLE INSURANCE 
COMPANY OF THE DISTRICT OF CO¬ 
LUMBIA. 

[seal.] W. E. EDMONSTON, President. 

Attest: 

CHARLES E. MARSH, Asdt Secretary. 

No. 53113. 

Schedule “A.” 

Lots 47 and 48 and Lots 54 to 60 inclusive in Block 2 in the Sub¬ 
division by the Washington Brick Machine Company, of part of the 
tract of land called “Trinidad” being part of the ori-nal tract known 
as “Youngsborough,” as per plat recorded in County Book 6 page 
120 of the Records of the Surveyor's Office of the District of Colum¬ 
bia. 

Subject to the conditions that no wine, beer, malt or spirituous 
liquors shall be manufactured or sold upon any part of said lots, 
nor shall any stable or stables or building for use of horses, cattle or 
live stock — erected on the same, except private stables or out-houses, 
used in connection with any dwelling to be erected on said premises; 
that no slaughter house shall be erected thereon, nor shall any bricks, 
tile, pottery or any other clay product be manufactured 

8 thereon, nor shall any machines for the manufacture. of 
bricks, tile, pottery or any clay product, or kilns for burning 

of same, be erected thereon; that no dwelling house or residence shall 
be erected on the said lots of less value than $1000. nor shall any 
building be erected within 15 feet of the North line of said lots. 

Tax Sale. 


Record-, 1911. 

Lot 48, Sauare 4070 assessed to John O. Evans and others. Sold 
to C. H. Wiltsie. 


April 18, 1911. 


W. E. EDMONSTON, President. 


saying his principal would not consummate the transaction because 
the title to said parcels of ground was hampered with conditions 
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and restrictions that such tram-els made them non-marketable and 
that his principal was entitled to have an unconditional fee simple 
title and demanded for his principal the return of said deposit of 
Two Hundred Dollars and tendered him as a present the said certifi¬ 
cate of title and certain two certified statements regarding the con¬ 
dition of the taxes on said parcels of ground. The said defendant 
requested the loan of said abstract of title which was granted, he 
saying in effect he would have the matter looked into ana take legal 
advice upon the situation and give affiant an early answer. 

The said defendant after a great deal of vacillation announced 
to affiant he would not return the deposit thereupon affiant’s prin¬ 
cipal instituted suit in the Municipal Court of the District 
9 of Columbia for the recovery of said sum of Two Hundred 
Dollars. 

The said defendant, affiant verily believes, knew at the time he ac¬ 
cepted said deposit, that the title to said ground was subject to said 
covenants, which are of an unusual character, and which it was his 
duty to disclose at the time to affiant’s said principal, and if he had 
mentioned which the said plaintiff would not have entered into an 
agreement to buy under any circumstances. 

And the plaintiff claims of the defendant as set forth in the par¬ 
ticulars of demand appended to the declaration filed in said suit, the 
sum of Two Hundred Dollars with interest thereon from May 1st, 
1911 exclusive of all set offs and just grounds of defense, besides costs. 


JOHN G. SLATER. 

Subscribed and sworn to before me this Eleventh day of July, A. 

1911. 

• 

[seal.] 

S. A. TERJRY, 

10 

Notary Public. 

Pleas. 

♦ * 

Filed August 3,1911. 

* * * * * 


1. The defendant says for plea to each and every count of the 
plaintiff’s declaration that he is not indebted in manner and form 
as therein alleged. 

2. For a further plea the defendant says to each and every count 
of said declaration that he did not undertake and promise in manner 
and form as therein alleged. 

TUCKER, KENYON & MACFARLAND, 

Attorneys for Defendant. 

Motion of Plaintiff for Judgment for Want of Affidavit. 

Filed August 5, 1911. 

* * * * * * * 

Now comes the plaintiff and moves the court for judgment, for 
that the defendant although duly served with copy of declaration, bill 
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of particulars and affidavit, hath not accompanied his pleas with any 
affidavit whatsoever as required under the rules of court applicable to 
actions arising ex contractu. 

DANIEL O’C. CALLAGHAN, 

Attorney for Plaintiff. 

To Tucker, Kenyon and Macfarland, attorneys for defendant. 

Gentlemen: Please take notice that on Friday the 11th day of 
August, 1911, at 10 o’clock forenoon, or as soon thereafter as I can 
obtain the attention of the court I will present the above motion. 

DANIEL O’C. CALLAGHAN, 

Attorney for Plaintiff. 

August 5th, 1911. 

11 Supreme Court of the District of Columbia. 

Tuesday, August 15 th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

* * * * * * * 

Upon consideration of plaintiff’s motion filed herein August 5th, 
1911, for judgment because defendant’s plea herein is not accom¬ 
panied by an affidavit, it is ordered that said motion be, and the same 
is hereby granted. Wherefore, it is considered, that the plaintiff 
herein recover of the defendant the sum of Two Hundred Dollars 
($200.00) with interest thereon from May 1st, 1911, together with 
costs of suit to be taxed by the Clerk, and have execution thereof. 

Memoranda. 

August 17, 1911.—Appeal noted in open Court and bond to act 
as a supersedeas fixed at $400.00. 

August 21, 1911.—Supersedeas Bond approved and filed. 


Order for Transcript of Record. 

Filed August 22,1911. 

******* 

The Clerk of said Court will prepare transcript on appeal and 
include therein: 1. Declaration, particulars of demand and 
12 affidavit; 2. Pleas. 3. Motion for judgment. 4. Judgment 
(M. 55, p. 223). 5. Memorandum of Appeal. 6. Memo¬ 
randum of Appeal Bond-(supersedeas), and this order. 

TUCKER, KENYON & MACFARLAND, 

Attorney- for Defendant, 
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13 Supreme Court of the District of Columbia. 

. • . ' 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of mis transcript, in cause No. 53739 at Law, wherein George 
W. Marsh is Plaintiff and John O. Evans is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th day of September, 1911. 

[Seal Supreme Court of the District of Columbia.], 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2345. John 0. Evans, appellant, vs. George W. Marsh. Court of 
Appeals, District of Columbia. Filed Sep. 19, 1911. Henry W. 
Hodges, clerk. 
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IN THE 



OCTOBER TERM, 1911. 


No. 2345. 


.JOHN O. EVANS, Appellant, 


vs. 


GEORGE \V. MARSH, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal by the defendant from a judgment for 
want of an affidavit of defense in an action of assumpsit to 
recover a deposit of .$200 made by the plaintiff under a 
contract to purchase certain lots in the city of Washington. 
District of Columbia. 

The plaintiffs affidavit filed with his declaration was 
made by his agent, John G. Slater, and set forth a contract, 

If 
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not under seal, to sell the plaintiff the lots in question. The 
iron tract recites the receipt of $200 as a deposit to he applied 
as part payment on the purchase price, which was to he 
$4.00o.00, $1,000 t<> he paid May N, 1011, and the balance 
to lie evidenced by promissory notes secured by deed of trust 
on the property. 'The contract further recites that the prop¬ 
erty was “sold with a good record title, or deposit to be re¬ 
turned and sale declared oil’;" that “should title upon ex¬ 
amination prove defective vendor shall not he liable for any 
damages caused therebv. examination of title, eonvevanc- 
ing, recording, etc., at the cost of purchaser. * * * If 

purchaser fails to make settlement within the time herein 
specified deposit will he forfeited. In the event of forfeiture 
of deposit the purchaser is not relieved from obligation to 
comply with the terms of sale. Vendor to execute the usual 
special warranty deed. The contract was signed “(ieorge 
\V. Marsh, purchaser,” and “John (). Kvaus, attorney for 
the heirs of Daniel S. Kvans. deceased, owners.” The affi- 
davit also contains a copy of an alleged certificate of title 
which it states the affiant handed said defendant (IT. 4), 
saying his principal would not consummate the 
transaction because the title to said parcels of ground was 
hampered with conditions ami restrictions; that said tram¬ 
mels made them lion-marketable, and that his principal was 
entitled to have an unconditional fee-simple title, and de¬ 
manded for his principal the return of said deposit of $200, 
ami tendered him as a present the said certificate of title and 
certain two certified statements regarding the condition of 
the taxes on said parcels of ground. The slid defendant re¬ 
quested the loan of said abstract of title, which was granted, 
he saying in effect he would have the matter looked into and 
get legal advice upon the situation and give alliant an early 
answer. That “the said defendant after a great deal of 
vacillation announced to alliant he would not return the de¬ 
posit; thereupon affiant's principal instituted suit in the 
Municipal Court of the District of Columbia for the recovery 
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of the said sum of $200that “the said defendant, affiant 
verily believes, knew at the time he accepted said deposit 
that the title to said ground was subject to covenants, which 
are of an unusual character, and which it was his duty to 
disclose at the time to affiant's said principal, and if he had 
mentioned which the said plaintiff would not have entered 
into an agreement to buy under any circumstances,” and 
that “the plaintiff claims of the defendant, as set forth in 
the particulars of demand appended to the declaration filed 
in said suit, the sum of $200, with interest thereon from 
M ay 1, 1911. exclusive of all set-offs and just grounds of 
defense, besides costs” (It., 0). 

The alleged certificate of title set forth in the affidavit 
purports to have been issued by two of the title companies 
of this District to John G. Slater, and certified to him that 
according to the record the title to the lots in question and 
covenants referred to in an annexed schedule was good in 
fee simple in John O. Evans, Arad W. Evans, Eleanor Insta¬ 
ll rook (nee Evans), and Marguerite C. Evans, and not 
charged or affected by any suit at law or in equity or by any 
existing lien or encumbrance of any kind whatsoever ap¬ 
pearing of record. The schedule referred to, and which is 
also set forth in the affidavit, after giving the number of the 
lots, contains the sentence: “Subject to the condition that no 
wine, beer. malt, or spirituous liquors shall be manufactured 
or sold upon any part of said lots, nor shall any stable or 
stables or buildings for use of horses, cattle, or live stock 
erected on the same, except private stables or outhouses used 
in connection with any dwelling to be erected on said prem¬ 
ises: that no slaughter-house shall be erected thereon, nor 
shall any bricks, tile, pottery, or any other clay product be 
manufactured thereon, nor shall anv machines for the 
manufacture of bricks, tile, pottery, or any clay products, or 
kilns for burning of same, be erected thereon; that no dwell¬ 
ing-house or residence shall be erected on the said lots of 
less value than $1,000, nor shall any building be erected 
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within 1"> feet of the north line of said lots” (R., o). 

The defendant tiled pleas of the general issue, hut no 
affidavit of defense. On motion of the plaintiff, a summary 
judgment for $200. with interest from May 1. 1011, was 
entered against the defendant for want of an affidavit of 
defense, and from such judgment the defendant appeals to 
this court. 


Assignment of Error. 

The court helow erred in entering judgment against the 
defendant, for the reason that the affidavit tiled with tin* 
plaintiff's declaration is in itself insufficient, in that it fails 
to set forth facts which if true would entitle the plaintiff to 
judgment. 


ARGUMENT. 

This action is not maintainable against the appellant. 
.John (). Kvans. in his own right. a> the affidavit accompany¬ 
ing the declaration shows that the appellant signed the con¬ 
tract in question as attorney for the owners of the property, 
and the plaintiff, as shown by the affidavit, knew who the 
owners wen*. 

John O. Kvans. the appellant, was but one of four owners 
of the lots in question, and the contract shows on its face 
that it was a contract by such owners and not by the appel¬ 
lant. 

If the contract had been an unauthorized one, and the 
appellee had been ignorant of the appellant's lack of au¬ 
thority to make it. doubtless the appellant would have been 
personally liable upon it: but there is no averment in the 
affidavit that the appellant did not have full authority from 
his co-owners of the property to make the contract for them, 
and. of course, if the appellee relies upon showing that the 
contract was an unauthorized one the burden is on him to 
so prove. 
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“An agent who acting within the scope of his au¬ 
thority enters into contractual relations for a dis¬ 
closed principal does not bind himself in the absence 
of an agreement to do so.” 

31 Cvc.. 1 -V>2. and cases cited. 

*■ 

‘‘The presumption is that an agent always intends 
to bind his principal, and not himself.” 

1 Am. & Eng. Ency. of Law, p. 1120, and 
cases cited. 

"Whether the agent of a disclosed principal binds 
himself depends upon the intention of the parties, 
which must be gathered from tlie facts and circum¬ 
stances of each particular case.” 

31 Cyc.. ir>53, citing, among other cases, 

Whituev rs. Wvman, 101 U. S., 392. 

« */ 


In that case it was held that where a contract is made by 
an agent and the principal is disclosed and the agent is 
known to be acting as such, the latter cannot he held per¬ 
sonally liable unless he agrees to he so. The case in prin¬ 
ciple was similar to the case at bar. The defendants ordered, 
in writing, from the plaintiff certain machinery for a cor¬ 
poration yet to he organized, signing their individual names 
to the order as “Prudential Committee” of the corporation 
proposed to he organized. The plaintiff drew a draft upon 
the defendants and it was protested, they claiming that the 
plaintiff had no right to draw upon them. The action was 
on the protested draft. The Supreme Court, in affirming 
the judgment for the defendants, said: 


“Where the question of agency in making a con¬ 
tract arises, there is a broad line of distinction be¬ 
tween instruments under seal and stipulations in 
writing not under seal, or by parol. In the former 
case the contract must he in the name of the prin¬ 
cipal, must be under seal, and must purport to be his 
deed and not the deed of the agent covenanting for 
him. Stanton vs. Camp, 4 Barb., 274. 

“In the latter case the question is always one of 
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intent: and the court, being untrammeled by any 
other consideration, is bound to give it effect. As 
the meaning of the lawmaker is the law, so the 
meaning of the contracting parties is the agreement. 
Words are merely the symbols they employ to mani¬ 
fest their purpose that it may be carried into execu¬ 
tion. If the contract be unsealed and tbe meaning 
clear, it matters not how it is phrased nor how it is 
signed, whether by the agent for the principal or 
with the name of tbe principal by the agent or other¬ 
wise. 

“The intent developed is alone material, and when 
that is ascertained it is conclusive. Where the prin¬ 
cipal is disclosed, and tin* agent is known to Ik* acting 
as such, the latter cannot be made personally liable 
unless he agreed to be so.’’ 

1 11 the case at bar the contract of April S. lhl 1. was for 

the sale of specific real estate, which, the contract showed 

clearly on its face, was owned bv the heirs of Daniel S. 
• • 

Evans, deceased. The appellant signed it as their attorney. 
No one reading the contract could possibly come to any 
other conclusion than that the appellant intended to bind 
them and not himself personally, and that the appellee had 
a similar intent. If the appellant did not individually own 
the property, and the contract shows that he did not. he 
could not make title to it. nor if the owners had refused to 
carry out the contract could the appellee have maintained 
an action against him for specific performance. To say that 
he intended to bind himself and not the owners requires the 
absolute rejection of the words following his signature, “at¬ 
torney for the heirs of Daniel S. Evans, deceased, owners.” 
The certificate of title which was procured by the plaintiff 
before he brought his action, and which is set out in the 
affidavit, gives the names of the heir*, so that the appellee 
knew who thev were. 

“Tf the other party has actual knowledge of the 
principal’s identity it will have the same effect to re¬ 
lieve the agent as a disclosure by the latter. The 
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disclosure of the principal’s identity need not be 
made at the inception of the transaction.” 

31 Cyc., 1558. 

"Where a person acts merely as agent of another, 
and signs papers in that capacity, that is signs them 
as agent, and the party with whom he deals has full 
knowledge of his agency and of the principal for 
whom he acts, an express disclosure of the principal's 
name on the face of the paper or in the signature, is 
not essential to protect the agent from personal re¬ 
sponsibility.” 

Metcalf r.s\ Williams, 104 U. S., 93. 

As has been shown, the question of whether the agent of 
a disclosed principal hinds himself depends upon the inten¬ 
tion of the parties, which must he gathered from the facts 
and circumstances of each particular case. The question of 
intent is, of course, a question of fact and not of law. So 
that in any event it was error for the court below to refuse 
to submit the case to the jury upon the question of whether 
the contracting parties intended to bind the appellant above 
or the appellant and his co-owners of the property. 

H. 


Although the apparent theory of the plaintifTs case is that 
he is entitled to recover bis deposit because of the unmarket¬ 
able title of the vendors of the property, there is no affirma¬ 
tive allegation in the aflidavit that their title is unmarket¬ 
able. 


The contract 


‘Ct out in the allidavit was to deliver 


good record title." Of course, the burden of proof is on the 
purchaser, in this case the appellee, to show that the seller’s 
title is not such as is called for by the contract. It is not the 


duty of the vendor to show that the title is not good. 
Sawyer rs. Sledge, 55 Ga., 152. 

Kimball rs. Bell, 47 Kan., 757. 

Keitel r*. Zimmerman, 19 Misc. (N. Y.), 581. 
Gourdin rs. Fludd, Harp. L. (S. Car.), 232. 
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In the ca.se at bar a contract to deliver “a good record 
title” was made bv the attorney for the owners of the land. 
This action is one by the intending purchaser against the 
attorney, as an individual—not the owners—and an affidavit 
of the agent of the purchaser is tiled, in which is copied a so- 
called certificate of two title companies, which recites that 
according to the record the title to the property and cove¬ 
nants as described in attached schedule is good in fee simple 
in the owners, and the schedule, which is also copied in the 
affidavit, recites that the property is subject to certain restric¬ 
tions. This so-called certificate and the attached schedule 
are, of course, no more nor less than expression of the opin¬ 
ion of the title companies. They are in no sense evidence 
and would not be received as evidence on the trial. 

The opinion of an attorney that the title of land is de¬ 
fective is not evidence, as that is a question of law for the 
court. 

Brackenridge v*. Claridge, til Tex., 527; 43 L. K. A., 
593. 


The certificates contain no statements of fact from which 
the court can determine whether the conclusion arrived at is 


a correct one; nothing to show whether the alleged restric¬ 
tions are actually annexed to the title of the property, and 
yet the court below has held that the appellee has discharged 
the burden upon him by merely producing 11 1 is opinion of 
the title companies. More than this, although the owners 
by their contract only agreed to deliver “a good record title,” 
the court below has held that the meaning of this contract is 
that the owners were to deliver a marketable title, and that 
the owners have not such a title, although there is no af¬ 
firmative statement to that effect in the affidavit. The atli- 
ant, the agent of the appellee, merely says that he handed 
the appellant the certificate of title and said to him. the ap¬ 
pellee, that his principal would not consummate the trans¬ 
action because the title was hampered with conditions and 
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restrictions that made the lots non-marketable. There is no 
atiirmative statement in the affidavit that such restrictions, 
it' they actually existed, made the property unmarketable or 
lessened or diminished its value in any way. Of course, the 
plaintiffs affidavit, under the 73d or the 21st rule, is to be 
strictly construed. 

See— 

Gleason vs. lloeke, 5 App. D. C., 1. 

Foertscli vs. Germuiller, 2 App. D. C., 340. 


There is no allegation in the affidavit of the location or 
character of the land in question; no statement of the pur¬ 
pose for which the appellee desired to purchase it; no state¬ 
ment that the alleged restrictions, if they existed, diminish 
the value of the property, and not even a statement that at 
the time he made the contract the appellee was ignorant of 
the fact that such restrictions existed. Indeed, although 
most of the restrictions relate to the character of the improve¬ 
ments to he erected on the lots and their value, there is no 
statement in the affidavit that at the time the contract was 
made the lots were vacant. 

The only affirmative allegation in the affidavit is that the 
‘covenants'’ are of an unusual character. The affiant, who, 
as he says, was the agent of the appellee, says that if the ap¬ 
pellant had mentioned them his principal would not have 
entered into an agreement to buy under any circumstances. 
But it can hardly be said that an agent’s statement that his 
principal would or would not have done a particular thing 
under certain circumstances can be accepted as evidence of 
the principal’s actual attitude in the premises. What the 
principal might or might not. have done is purely conjec¬ 


tural. 

In Higgs vs. Purcell, 66 N. V., 207, purchasers at a ju¬ 
dicial sale sought to be relieved from the contract for a num¬ 
ber of reasons, one being that a prior owner of the property 
had attached certain conditions to the title, requiring it to 

2f 
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hour part of tlie burden of establishing a courtyard in front 
of it. In its opinion the Court of Appeals of New York say: 

“The purchasers claim that this courtyard agree¬ 
ment, was unknown to them at the time of the sale 
and on that account claim to be relieved from their 
purchase. There is no proof and no allegation even 
that this agreement diminished the value of the 
premises. It was made not to impose a burden upon 
this lot but to increase the value of all the lots on the 
street. While this agreement maw in one sense, be 
regarded as an incumbrance upon this lot, it cannot 
be assumed without proof that it injuriously affects 
the value to any extent whatever." 

The purchasers also objected that unknown to them a 
covenant ran with the title that no owner would “permit to 
be erected or carried on upon any part of their respective 
lots any slaughter-house, workshop, furnace, steam engine, 
brass foundry, nail, or other iron foundry, or any maim- 
factory of gunpowder, glue, varnish, vitriol, ink. or turpen¬ 
tine for the tanning, dressing, or preparing of skins, hides, 
or leather, or anv brewery, distillery, or any noxious or in- 
jurious trade or business." With respect to this the court 
say: 


“This covenant like the one above considered was 

made for the benefit of all the lots on the street and 

it cannot be inferred that it diminished the value of 

anv of them/’ 

%> 


And the purchasers were required to take the property. 

In Post vx. Weil (N. Y.). A L. K. A., 42*2, which was an 
action to enforce specific performance of a contract for the 
purchase of certain real estate, it appeared that the defend¬ 
ant's testator had bid the property in at public auction. A 
deed was tendered to him which he refused to accept on the 
ground that by the provisions of a former deed on record, 
and through which the title of the vendor was derived, the 
property, of which the lots in question were part, was sub- 
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ject to the operation of a condition subsequent, to wit, the 
condition that no part of the premises should ever he used or 
occupied as a tavern. The Court of Appeals of New York, 
after a careful consideration of the case, affirmed a judgment 
for the plaintiffs on the ground that the provisions in the 
deed in question created not a condition subsequent for 
breach of which the property would lx? forfeited, but merely 
a covenant, which running with the land would while kept 
alive prove an equitable protection against any injury from 
its breach in favor of any subsisting interest entitled to in¬ 
sist, upon the performance of the covenant. The court said 
that the presumption here, as in every case where the restric¬ 
tion is inserted in the deed against undesirable structures 
an<l trades, is that the insertion was for the purpose of pro¬ 
tecting rights that the grantor had in adjacent property. 

Tt will he observed that the contract in question does not 
provide that the property is to be delivered free of incum¬ 
brances or that the title to it is to be anything but a “good 
record title.” Tt does not even provide that the title is to be 
a good marketable title. (There is a provision in the con¬ 
tract that the vendor is to execute the usual special warranty 
deed: but this latter provision when read in connection with 
Code D. C.. sec. .">07. shows that such a special warranty deed 
means that the grantors will warrant and defend the prop¬ 
erty unto the grantees against the “claims and demands of 
the giantor and all persons claiming bv, through, or under 
him.”) 


Here the vendors contracted to deliver a “good record 
title.” and the title companies report—if what they say is to 
be accepted as evidence—that the record shows the owners 
to have a good fee-simple title, subject, however, to certain 
conditions affecting the use to which the property may be 
put. Tf the affidavit is to be liberally and not strictly con¬ 
strued the complaint of the appellee would seem to be not 
that the title is not good of record, but that the lots are so 
hampered with conditions and restrictions as to make them 
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unmarketable. He asks the court to sav, therefore, that a 
“pood record title means a marketable title. 

Block ex. Ryan. 4 App. D. C.. 2<S.‘». was an action by a real- 
estate broker apainst his principal to recover commissions. It 
develope<l after the contract of sale was made that the princi¬ 
pal had a title by adverse possession. which, of course. wa> not 
a pond record title, and the purchaser refused to take such 
title. The principal knew the state of his title when he em¬ 
ployed the broker, but tin* latter was ignorant of it. The 
contract of sale required the “title to he pood or money re¬ 
funded.*' Evidence was introduced by the broker showing 
the “title was unmarketable.” The court said: 


“This was not sullieient. In the absence of proof 
of what may be meant by an ‘unmarketable title*— 
if. indeed, it have any special or technical meaninp 
at all—we cannot hold it to be the equivalent of a 
bad title, or a title that is not pood. A good title 
may be ‘unmarketable’ sometimes; that is to say. that 
tliouph pood, ordinary purchasers mipht be deterred 
from buyinp by reason of some circumstances or ir¬ 
regularity attendinp it.’* 


In that ease, therefore, the court expressly held that a 
contract to deliver a “pood” title was not equivalent to a 
contract to deliver a marketable title, sayinp that a “pood" 
title may be unmarketable. Then, how can it be said in the 
case at bar that the owners in eontractinp to deliver a “pood 
record title" bound themselves to deliver a “marketable” 
title. What one purchaser repaid- as a marketable title 
another would not. Restrictions of the sort we are said to 
here have mipht be considered by one a> decidedly enhanc- 
inp tin 1 value of the property, while another mipht consider 
that they diminished the value. If a purchaser desires to 
have the ripht to reject property he has apreed to buy if it 
appear that conditions and restrictions exist alfectinp the 
use to which it may be put. or the value of improvements 
which may he erected upon it, he should so provide in the 
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contract which he signs when he makes his deposit. Or, at 
least, he should provide that the title should he marketable, 
so that if it develops that restrictions exist the court may de¬ 
termine on the facts whether in view of the nature of the 
restrictions, the location of the property, the use to which it 
had been put, and the purpose for which it is bought, it may 
reasonably be said that such restrictions render the property 
unmarketable. But however this mav be. certainly, in view 
of the decision of the court in Block r*. Ryan, supra, it can¬ 
not now be said that a “good record title" is equivalent to a 
marketable title, so that a party contracting to deliver a 
‘‘good record title’’ must be prepared to deliver what the 
purchaser regards as a marketable title. 

III. 

Assuming that the affidavit attached to the declaration 
docs contain sufficient statements of fact, and shows posi¬ 
tively that the title of the owners of the property is not good 
in the sense of not being marketable, the appellee has no 
right to maintain this action at law, whatever his rights 
would be in a court of equity. 

In 1 Sugden on Vendors (13 Amer. ed.), p. ohO, it is said: 

“A court of law can of course decide upon the va¬ 
lidity of a title, however ambiguous or doubtful the 
construction may appear to be. Whether courts of 
law were at liberty to follow in the footsteps of equity 
and to hold that a title may be too doubtful to be 
forced upon a purchaser, is a question upon which 
eminent judges have differed with each other and 
even with themselves. But it appears to be ulti¬ 
mately settled that courts of law cannot, adopt equita¬ 
ble rule and are bound to decide the legal question 
upon which the right to recover must depend. The 
courts have taken no distinction between the case 
where the purchaser is the plaintiff and where he is 
the defendant. Where he is the plaintiff he, of 
course, by this rule encounters the risk of being com- 
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polled to take a title which a court of equity would 
not force upon him. A purchaser therefore should 
not bring an action if lie can avoid it where the title 
i> of a doubtful nature. Where the seller brings an 
action the purchaser may avoid the strict rule by fil¬ 
ing a hill for specific performance, or for his deposit, 
if a ^ood title cannot he made, taking care not to al¬ 
lege that the seller cannot make a title.“ 


In Moyman r*. (hitch. 7 I>in< 4 .h.. :17b: *20 Kng. Com. L. 
Rep., 172 >. it was held that in assumpsit to recover money 
depo? •ited on a purchase, upon an allegation that the defend¬ 
ant had failed to make a proper title, that court (the Court 
of Common Pleas) would not consider whether the title 
was of a doubtful description, such as a court of equity would 
not compel an unwilling purchaser to take, hut merely 
whether the defendant had or had not a legal title to convey. 

In Romilly r*. James. (> Taunt., at page 271. the court 
says: 


“It is said that the plaintiff will have made out his 
claim to recover hack his deposit if a cloud is cast on 
the title. That is not so in a court of law: he must 
stand by the judgment of the court as they find the 
title to he, whether good or had: and if it he good in 
the judgment of a court of law he cannot recover 
back his deposit. If he had gone into a court of 
equity it might have been otherwise. I know a court 
of equity often says, this is a title which though we 
think it available is not one which we will compel an 
unwilling purchaser to take, but that distinction is 
not known in a court of law." 


Manv cases mav he found in this countrv in which the 
• • • 

courts have said that this distinction between the powers of a 
court of law and a court of equity no longer exists: but a 
reference to such cases will show that they have been de¬ 
cided in the Code States, such as New York. Minnesota, and 
California, in which the distinction between remedial rights 
at law and in equity have been abolished. 
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Sec, for example, Ladd w. Weiskopf, 02 Minn., 29, where 
it is said that such distinction is not now good “under our 
judicial system, where all distinctions between courts of 
equity and courts of law have been done away with/’ 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

CHARLES COWLES TUCKER, 
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For the Appellant. 
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